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            MarshBerry • 4420 Sherwin Road • Willoughby, Ohio 44094 • 800-426-2774 • www.MarshBerry.com • [email protected] No portion of this publication may be reproduced without express written consent from Marsh, Berry & Company, Inc. All rights reserved © 2011. Volume II, Issue 10 October 2011 Learn. Improve. Realize. A MarshBerry Publication For a complete library of reports and newsletter back issues, please visit www.MarshBerry.com/Articles. It is common practice for buyers or sellers to hire professionals to advise them in merger and acquisition transactions. Upon successful closure of the transaction, the fee often involves payment of “success” fees by the buyer or by the selling target to these professionals. Traditionally the IRS has viewed such fees as a cost that produces long-term beneﬁts, and therefore taxpayers are required to capitalize these fees and may not deduct any amount paid to facilitate such transactions. Deductions for such fees were available only to the extent that the taxpayer has sufﬁcient documentation that establishes the portion of the fee allocable to activities that do not facilitate the transaction. Such documentation must consist of more than merely an allocation between activities that facilitate the transaction and those that don’t. It must consist of supporting records such as itemized invoices, time records and other records that identify the activities performed, the fee (or percentage) allocable to those activities, the date of the performance and the service provider’s contact information. Any documentation requirement must be satisﬁed prior to the timely ﬁling of the tax return for the year in which the taxpayer claims the deduction. The treatment of success fees continues to be the subject of contention between taxpayers and the IRS, particularly with regard to the extent of documentation required to support the deductible portion of the success fee. To eliminate this contention, the IRS published Revenue Procedure 2011-29 in April of 2011, providing a safe harbor for allocating success fees paid or incurred in transactions involving acquisitions or reorganizations. This revenue procedure creates a taxpayer-favorable safe harbor election allowing taxpayers to treat 70 percent of the success fee as an amount that does not facilitate the transaction and therefore is deductible. The taxpayer will be required to capitalize the remaining 30% of the fee. Therefore, the election should be beneﬁcial to taxpayers that do not have documentation supporting an allocation of more than 70% of a success fee, that do not have sufﬁcient supporting documents or that want to avoid a dispute with the IRS as to the proper allocation of such fees. To make the election, the taxpayer must attach a statement to the original income tax return for the tax year in which the success fee is paid or incurred stating that the taxpayer is electing the safe harbor, identifying the transaction and stating the success fee amounts that are deducted and capitalized. The election applies only to the transaction for which the election is made and is irrevocable. The safe harbor election is available for success fees paid or incurred in tax years ending on or after April 8, 2011. In addition, the IRS recently issued a directive to its large business and international examiners that they should not challenge a taxpayer’s treatment of success fees paid or incurred in taxable years not covered by the safe harbor if the taxpayer capitalizes at least 30% of the success fee. Tax Treatment of Success Fees Author: Rob Hamilton, Vice President - 616-723-8373 70% 30% Buyer 70% 30% Seller Ordinary Deduction Ordinary Deduction Capitalized as part of Purchase Price Basis of Asset Being Sold Favorable Change in Tax Treatment of Success Fees 
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 Learn. Improve. Realize.
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 ealmaker’s
 For a complete library of reports and newsletter back issues, please visit www.MarshBerry.com/Articles.
 It is common practice for buyers or sellers to hire professionals to advise them in merger and acquisition transactions. Upon successful closure of the transaction, the fee often involves payment of “success” fees by the buyer or by the selling target to these professionals. Traditionally the IRS has viewed such fees as a cost that produces long-term benefits, and therefore taxpayers are required to capitalize these fees and may not deduct any amount paid to facilitate such transactions. Deductions for such fees were available only to the extent that the taxpayer has sufficient documentation that establishes the portion of the fee allocable to activities that do not facilitate the transaction. Such documentation must consist of more than merely an allocation between activities that facilitate the transaction and those that don’t. It must consist of supporting records such as itemized invoices, time records and other records that identify the activities performed, the fee (or percentage) allocable to those activities, the date of the performance and the service provider’s contact information. Any documentation requirement must be satisfied prior to the timely filing of the tax return for the year in which the taxpayer claims the deduction.
 The treatment of success fees continues to be the subject of contention between taxpayers and the IRS, particularly with regard to the extent of documentation required to support the deductible portion of the success fee.
 To eliminate this contention, the IRS published Revenue Procedure 2011-29 in April of 2011, providing a safe harbor for allocating success fees paid or incurred in transactions involving acquisitions or reorganizations. This revenue procedure creates a taxpayer-favorable safe harbor election allowing taxpayers to treat 70 percent of the success fee as an amount that does not facilitate the transaction and therefore is deductible. The taxpayer will be required to capitalize the remaining 30% of the fee. Therefore, the election should be beneficial to taxpayers that do not have documentation supporting an allocation of more than 70% of a success fee, that do not have sufficient supporting documents or that want to avoid a dispute with the IRS as to the proper allocation of such fees.
 To make the election, the taxpayer must attach a statement to the original income tax return for the tax year in which the success fee is paid or incurred stating that the taxpayer is electing the safe harbor, identifying the transaction and stating the success fee amounts that are deducted and capitalized. The election applies only to the transaction
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Two days of insight from leading insurance executives, advisors and analysts on the industry’s key strategic issues and projections for the future of the insurance distribution business.
 Achieving organic growth is no small task as the industry faces challenges from an uneven economy, stubbornly soft premium rates, evolving carrier demands and competitors eager to lure away top-performing employees. Acquisitions remain an essential, but evolving, component of a successful growth strategy.
 Join us for panel discussions, keynote presentations and interactive workshops. Leading executives and value-creators will share their insight on the industry’s dynamics and discuss strategies for maximizing a firm’s value.
 Panel topics include• The economic factors influencing current industry performance and those
 likely to impact future performance•How to determine and apply the growth strategies – organic or
 acquisition-based – best suited to your company• The tactics seasoned acquirers use• Integrating financial metrics and proprietary models to construct a viable internal
 succession plan• Implementing an acquisition strategy that maximizes shareholder value
 Speakers and panelists include:John Addeo – CEO, Confie Seguros
 Neal R. Aton – President and CEO, Wells Fargo Insurance Services
 Edward J. Bowler – Senior VP, Corporate Development, USI Holding Corporation
 John Butler – Managing Director, Sandler O’Neill + Partners
 David Donnini – Principal, GTCR
 David L. Eslick – Chairman and CEO, Marsh & McLennan
 James S. Gault – Corporate Vice President, President and CEO, Brokerage Services Division, Arthur J. Gallagher
 James W. Henderson – CEO, Assured Partners
 Martin P. Hughes – Chairman and CEO, HUB International
 Eric Leavitt – President, Leavitt Group
 Matthew McKenna – Director of Financial Services, First Niagara Financial Group
 Markham McKnight – President and CEO, BancorpSouth Insurance Services
 David Paul – Partner, ALIRT Insurance Research
 J. Scott Penny – Regional President and Chief Acquisition Officer, Brown & Brown
 Phil Trem – Vice President, MarshBerry
 John M. Wepler – President, MarshBerry
 Clark Wormer – Director of M&A, HUB International
 Tim Zawacki – Senior Industry Editor, SNL Financial
 WHENNovember 8-9, 2011
 WHEREInterContinental Chicago Magnificent Mile Chicago, IL
 WHO ATTENDS• Public and bank-owned broker
 executives• Independent agency executives• Finance and corporate development
 professionals at insurance brokerages and insurance carriers
 • Private equity investors• Investment banking, legal and
 consulting advisors• Asset managers and sector analysts• Sales managers and distribution
 strategists at carriers
 WEBSITEwww.snlcenter.com/brokerage
 REGISTRATION $995 – Insurance brokers ($1,195 after 9/27/2011)$1,295 – All others ($1,495 after 9/27/2011)
 Special Registration Offer:$995 - use MarshBerry code: MB200 when registering.
 TO REGISTER or view the complete agenda, go to: www.snlcenter.com/brokerage or call us at (434) 951-7786.
 Presented by
 In collaboration with
 2011 Insurance Brokerage Summit Executive perspectives on transaction opportunities and growth
 www.snlcenter.com/brokerage (434) 951-7786
 Sponsors: Media Partner:
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