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EPA Regulation and Guidelines – What’s Changed and What’s Changing?

Page 2
                        

EPA Regulations and Guidelines: How to use them in the event of enforcement action against you
 Sarah Froh Senior Associate 4 March 2015

Page 3
                        

Key legislative changes
 Amendments to CLM Act and POEO Act
 §  Commenced on 1 January 2015
 §  Amendments include:
 Ø  requiring a financial assurance for a management order
 Ø  increasing the maximum penalties under the CLM Act from $137,000 to
 $1 million
 Ø  increasing penalty notices from $1,500 to $15,000
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§  On EPA’s radar
 §  “Show Cause” letter or s.191/193 notice to provide information and records
 §  Attend record of interview with the EPA
 §  Enforcement action taken can include:
 Ø  Prosecution
 Ø  Fine
 Ø  Enforceable undertaking
 Ø  Official caution
 Process for Enforcement Action

Page 5
                        

§  EPA’s Prosecution Guidelines (March 2013)
 §  Uniform Guidelines for Internal Review issued by the Attorney General for use under the Fines Act 1996
 §  Caution Guidelines under the Fines Act 1996
 §  State Debt Recovery Office Review Guidelines
 Guidelines used to formally seek a review
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§  The significance of the incident will determine the type of penalty that is pursued by the EPA
 §  Prosecutions and penalty notices can only be commenced if every element of the offence is present and there is sufficient evidence to prove every element of the offence.
 §  Be clear and specific about your desired outcome when seeking a review.
 Important points when seeking a review
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8
 What’s changed & what’s changing?
 Arminda Ryan, Principal Policy Officer, NSW EPA

Page 9
                        

Legislative changes
 Legislation and Regulations
 CLM Regulation 2013 Commenced 1 September 2013 - rates and fees adjusted annually (indexed) from 1 September 2014
 UPSS Regulation 2014 Commenced 1 September 2014
 POELA Act – amends CLM Act Commenced 1 January 2015
 9
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POELA Act – Key changes to CLM Act
 •  Commenced 1 January 2015 •  Amends CLM Act to:
 -  enable EPA to require a financial assurance in relation to an order
 -  increase maximum penalties
 10
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CLM Act amended to:
 -  enable certain court orders to be made including a monetary benefits order, publication order, notification orders, financial assurance, enforceable undertakings
 -  enable the regulations to prescribe different amounts of penalties for repeat offenders
 -  provide for the liability of offenders for continuing offences and the continuing effect of notices, orders and conditions
 11
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Cost recovery
 •  Auditor-General’s recommendation for EPA: By December 2015 -  Gain a better understanding of its costs and
 develop procedures that support the recovery of costs
 -  begin recovering costs for those sites that require additional administrative work because of their complexity or the non-cooperation of owners/polluters
 12
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Publications timetable
 13
 Guideline Timing
 Guidelines on the Duty to Report Contamination under the CLM Act (update)
 Imminent
 Guidelines for the NSW Site Auditor Scheme (3rd edition for consultation)
 2015
 Technical Note – Risk screening for Closed (Disused) Landfill Sites
 2015
 Guidelines on the Assessment and Management of Groundwater Contamination
 Update required
 Technical Note – Vapour Intrusion Update required Managing asbestos in or on soils Completed 2014
 Technical Note – Investigation of Service Station Sites Completed 2014
 Best Practice Note: Landfarming Completed 2014

Page 14
                        

Duty to report guidelines •  Revised to ensure consistency with amended
 NEPM •  Account for other updates since last revision •  Clarify terminology to ensure it is user-friendly •  Public Consultation completed •  With editors for publishing
 14

Page 15
                        

Contaminated Sites Stakeholder Engagement List - Register
 •  Email your contact details to: EPA Contaminated Sites Section Mailbox
 [email protected] -  Name (salutation if preferred) -  Position, company -  Phone number -  Email and postal address
 15

Page 16
                        

Draft Auditor Guidelines (3rd edition)
 •  Proposed changes to -  improve current guidance -  increase currency -  reflect harmonisation with other jurisdictions
 (selection criteria) -  include new policy (e.g. asbestos in or on soils) -  align with NEPM
 16
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Aligning with NEPM
 •  Approach is to refer to relevant part of NEPM rather than copy verbatim into Auditor Guidelines e.g. investigation level tables
 •  This means Appendices II (SILs); IV (DQOs) and V (QA&QC) will be replaced by references to the relevant NEPM schedule in the body of the guidelines. Mandatory aspects for auditors will be noted in body of Guidelines.
 17
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Want to be an auditor?? •  NSW EPA is calling for new auditors this year •  Register your interest at
 [email protected] •  Anticipate advertising end of March •  Applications due by May •  Application criteria NOT per 2nd edition of Auditor
 Guidelines – will be made available as part of the information package sent to registered persons
 18

Page 19
                        

Technical Note – Risk screening for Closed (Disused) Landfill Sites
 •  Not a guideline made or approved under s.105 of the CLM Act
 •  Drafted •  Under internal review •  Select consultation
 19

Page 20
                        

Managing asbestos in or on soil
 •  provides general guidance on the assessment and management of asbestos in soil
 •  developed by the NSW Heads of Asbestos Coordinating Authorities (HACA)
 http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0018/18324/asbestos-in-soil-guide-1253.pdf
 20

Page 21
                        

Tech note: Investigation of service station sites
 •  describes industry best practice in the assessment of service station sites in line with relevant legislation and policies
 •  replaces the Guidelines for Assessing Service Station Sites (EPA 1994)
 http://www.epa.nsw.gov.au/resources/clm/140315servstatsites.pdf
 21
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Best Practice Note: Landfarming
 •  Outlines EPA’s expectations •  Applies to temporary and non-
 commercial operations •  Promotes good practice •  If it cannot be demonstrated
 that biodegradation occurs – then it is not landfarming
 http://www.epa.nsw.gov.au/resources/clm/140323landfarmbpn.pdf
 22
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S
 ALGA   Industry   Forum      
 EPA   Regula7ons   and   Guidelines   for   2015   
 James   Davis   Enviroview   Pty   Ltd   4   March   2015   
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Issues   to   Discuss   
 S  Do   we   need   more   or   less   guidance?   
 S  Is   a   prescrip7ve   approach   (as   imparted   by   Guidelines)   to   the   management   of   contaminated   land   the   best   approach?   
 S  Which   subject/issues   do   we   need   more   guidance   on?   
 S  Which   guidelines   should   be   removed?   
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What   are   Guidelines   for?   
 S  Enables   NSW   EPA   to   implement   policy   in   the   technical   area   
 S  To   provide   the   ‘technical   rules’   for   prac77oners   and   regulators   
 S  Guidelines   to   educate,   inform   and   follow   
 S  Sets   acceptable   standards   of   work   
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How   are   the   applied?   
 S  Professional   applica7on   (is   there   a   liability   for   the   consultant   if   not   applied?)   
 S  To   be   taken   into   considera7on   by   the   NSW   EPA,   Site   Auditors   and   used   by   consultants   (but   not   specifically   mandated   for   use   by   consultants   –   self   regula7on   and   applica7on)      
 S  Enforcement   by   proxy   -‐   A   site   audit   is   to   be   carried   out   in   accordance   with   the   guidelines   (s.53B   CLM   Act)…….and   
 S  The   scope   of   an   Audit   is   to   determine   whether   the   consultant’s   work   complied   with   relevant   guidelines   sec.   3.2.4   of   2ed   Auditor   Scheme   Guidelines   (NSW   DEC   2006)   
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The   Auditor’s   Perspec7ve   
 S  Provides   the   benchmark   to   review   against   –   ‘Compliance   with   guidelines’   
 S  Enables   insistence   on   a   par7cular   issue   e.g.   ‘it   is   a   guideline   requirement‘   
 S  Provides   a   level   of   consistency   (and   hopefully   a   standard)   across   reports   reviewed   from   consultants   
 S  However   -‐      is   mee7ng   a   guideline   requirement   sufficient   –   does   it   lead   to   a   false   sense   of   security   in   compliance?   Can   the   guideline   be   limi7ng   or   some7mes   deficient.   
 S  Skill   in   applying   the   relevant   guideline   –   interpreta7on   and   blind   applica7on      
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Value   to   the   Prac77oner   
 S  Guidelines   should   maintain   standards,   and   avoid   the   ‘race   to   the   bocom’   and   ‘level   the   playing   field’   in   commercial   dealings   –   scope   to   meet   requirements   
 S  Do   Guidelines   make   up   for   less   competency,   skills   and   training?      
 S  Are   there   efficiencies   if   following   guidelines   e.g.   having   a   recipe   book   approach?   
 S  Do   Guidelines   ensure   that   the   ‘correct’   decision   on   a   site   is   made?   
 S  Does   NSW   have   issues   that   are   different   from   other   States,   Regions   and   Countries   resul7ng   in   the   need   for   NSW-‐centric   guidelines?   The   argument   for   a   na7onal   approach   
 S  Do   Guidelines   limit   innova7on   –   applied   exper7se   and   dynamic   approaches?   
 S  Does   mee7ng   Guidelines   for   the   sake   of   ‘mee7ng   guidelines’   results   in   unnecessary   costs   for   clients   
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Do   we   have   enough   relevant   Guidelines?   
 S  14   Guidelines   under   the   CLM   Act   
 S  6   Technical   Guidance   Documents   including   ‘technical   guidance’,   ‘technical   notes’   and   ‘prac7ce   notes’      
 S  Guidelines   for   a   range   from   specific   purposes   such   as   Assessment   of   Broad   Acre   Agricultural   Land   and   Market   Gardens   through   to   the   NEPM   
 S  Guidelines   from   1995,   have   we   been   responsive   to   having   and   maintaining   up-‐to-‐date   ‘best   prac7ce’   guidance?      
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Discussion   Where   to   from   here?   
 S  Which   Guidelines   should   be   developed   next?   
 S  Are   the   guidelines   (including   prac7ce   notes   etc.)   being   developed   what   the   industry   need   or   to   focused   on   EPA   policy?   
 S  Are   we   seeing   a   prolifera7on   of   ‘guidance   notes’   without   appropriate   industry   consulta7on   as   required   in   the   CLM   Act?   
 S  Is   20+   separate   guidance   documents   the   way   of   the   future?   
 S  How   can   guidelines   be   becer   enforced   –   do   they   need   enforcement?      
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